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SUMMARY. Decisions in child custody cases involve a myriad of fac-
tors, including the application of state statutes, case law and the specific
facts of a case. In recent years, presumptions regarding child custody
have become an increasingly frequent part of the decision-making pro-
cess. Upon the finding of a threshold fact, these presumptions, in effect,
create “secondary facts” which the judicial officer is required to use, in
lieu of actual evidence, once the threshold fact is established. Barriers to
overcome the presumption are often high, and judicial officers may vary
as to the standards they apply in determining whether the evidence re-
quired to overcome the presumption has been met. In this commentary
the authors describe various types of presumptions and arguments usu-
ally advanced to support them, then provide a critical analysis of the
problems that occur when this type of reasoning is applied to decisions
in child custody cases. While some examples of presumptions are dis-
cussed and examined in light of relevant research, the authors’ focus is
more conceptual, examining the issue of detailed presumptions as a
mechanism for decision-making in child custody cases. We suggest that,
while much debate focuses on the wisdom of specific custody presump-
tions, less attention has been focused on the general appropriateness of
presumptions as an approach to decision-making about the lives of chil-
dren and families. [Article copies available for a fee from The Haworth Docu-
ment Delivery Service: 1-800-HAWORTH. E-mail address: <docdelivery@
haworthpress.com> Website: <http://www.HaworthPress.com> © 2006 by The
Haworth Press, Inc. All rights reserved.]
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Nothing matches the appeal of simple solutions to complex prob-
lems. When the answer to the question is, “yes” or “no,” it’s much easier
(and faster) to make a decision. This is the beauty of a presumption. It
allows a court, rather than going through the painstaking task of taking
testimony or reviewing evidence, to simply ask, “Does X exist in this
case? If so, the result is Q. If not, we must delve deeper.”

Such formulae are particularly attractive when court resources are
overstretched, an overcrowded calendar creates extensive delay, and
the family does not have the resources necessary for a thorough child
custody evaluation or a full presentation of the evidence. Proponents of
such presumptions often argue that these mechanisms reduce demands
on the court and the time required to adjudicate issues, and provide
common expectations of the likely outcome of a case that will reduce
litigation in contested family law cases. (Bartlett, 2002). In an area of
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law where there has historically been a high degree of turn-over, a direc-
tive, more formulaic approach can be attractive both to judicial officers
with minimal experience in family law, and to litigants who are fearful
of inexperienced judicial officers using their own personal experiences
of raising children in the exercise of their discretion in making child
custody orders.

In this commentary, we offer a brief description of the types of pre-
sumptions and arguments usually advanced to support them, then pro-
vide a critical analysis of the problems that occur when this type of
reasoning is applied to decisions in child custody cases. While most of
the articles in this volume focus specifically on the issue of relocation,
we focus more broadly on the issue of detailed presumptions as a mech-
anism for decision-making in child custody cases. We suggest that,
while much debate focuses on the wisdom of specific custody presump-
tions, less attention has been focused on the general appropriateness of
presumptions as an approach to decision-making about the lives of chil-
dren and families. Moreover, the application of presumption-based de-
cision-making models to relocation cases may involve the less-than-
obvious application of other presumptions, including those regarding
each parent’s prior involvement with the child and presumptions about
a child’s age-related capacity to express meaningful preferences.

DEFINING TERMS: STANDARDS, GUIDELINES,
PARAMETERS AND PRESUMPTIONS

Both legislatures and case precedents establish general parameters
for decision-making in child custody cases. “Guidelines” and “Rules of
Law” describe general polices that courts must consider in making cus-
tody determinations. For example, California law expresses the general
policy that children should have “frequent and continuing contact” with
both parents after a separation or divorce, except where such contact
would endanger or would not be in the best interests of the child.1 Other
laws, based on similar policy considerations, establish a presumption of
parenthood in a man who has fulfilled the functions of a child’s father
and “openly holds out the child as his natural child,” even if he is not the
biological father of the child.2

“Standards” and “Statutory Factors” set out more specific issues that
courts must consider in making custody determinations for children.
Many states have adopted some form of “best interest of the child” stan-
dard for decision-making in child custody cases, although the defini-
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tions and criteria for determining “best interest” vary among
jurisdictions (Bartlett, 2002; Krauss & Sales, 2000). Several states, in-
cluding California, have set out specific factors to be considered by
child custody evaluators and the courts in determining the best
parenting plans for children. 3

Presumptions may be established to augment these standards, further
a general expression of public policy, or address a perceived problem in
the handling of child custody cases. Presumptions require courts to as-
sume a certain fact if another, prerequisite fact has been established. For
example, if a court finds that one parent has committed violence against
the other, the court may be required to assume that the aggressor should
not have custody of the children. A custody presumption may require a
court to weigh one factor more heavily than another. A presumption
may impose a greater burden on one parent to produce more evidence
than otherwise would be required. It may require one parent to meet a
higher standard of proof than otherwise would be required. Depending
on the issue involved, such presumptions may or may not be consistent
with psychological research findings about how children adjust.

DEVELOPMENT OF THE PROBLEM

Presumptions are not new as an approach to decision-making in fam-
ily courts, and they have long been reflective of values and prejudices in
society. As Bartlett (2002) describes, fathers received automatic prefer-
ence throughout much of history, while mothers began to receive auto-
matic preference in the 1940’s, a pattern that persisted for at least
twenty years. Until the landmark 1972 decision, Stanley v. Illinois [405
U.S. 645, 657], unwed fathers in Illinois were presumed to be unfit upon
the death of the mother, such that the children were automatically
placed in the foster care system. Few current scholars or practitioners
would defend any of these presumptions a representing current research
or adequate analysis of children’s needs.

As we learned more about the complexity of children and families,
more states moved toward some form of the “best interests of the child”
standard, as noted above. Jurisdictions vary as to the specificity of their
standards and the factors used, but many include such elements as the
children’s safety, some assessment of the child’s feelings/wishes and
relationship with each parent, and the likelihood that each parent will
support the child’s relationship with the other parent. This standard
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maximizes judicial discretion in looking at the individual situation of
each child and families.

Some proposals for presumptions have been based on perceived
problems in the application of the “best interests” standard. Several au-
thors (e.g., Krauss and Sales, 2000; Bartlett, 2002, Emery, Otto, and
O’Donohoe, 2005) cite the ambiguity of the standard, inconsistencies in
its application, ambiguity, and requirement that judges weigh factors
that are outside their area of expertise. A number of authors (Krauss &
Sales, 2000; Shuman & Sales, 1998, 1999) have also raised concerns
about the validity of some evidence presented by the mental health pro-
fessionals upon whom judicial officers rely to assist with such deci-
sions. These authors have also expressed concern about judicial
officers’ ability to assess the quality of services provided by mental
health professionals. Concern about children’s exposure to parental
conflict have also led some authors to suggest a return to more formu-
laic, determinative rules for determining parenting plans after parental
separation.

For example, the American Law Institute (ALI) proposed a formula
for child custody decisions that would require post-separation parental re-
sponsibility to be allocated according to the proportion of time that each
parent spent caring for the child when the family was intact [American
Law Institute, Principles of the Law of Family Dissolution: Analysis and
Recommendations, Chapter 2 (2002)]. The ALI Principles also support a
presumptive right of the custodial parent to move. While the ALI princi-
ples allow for adjustment based on the “firm and reasonable” preference
of a child or a “gross” disparity in the quality of parent-child relation-
ships, they primarily focus on “concrete acts and patterns of parenting,
rather than subjective or qualitative judgments about parenting, the
strength of emotional relationships, and the like.” (Bartlett, 2002). The
ALI standards do not envision consideration of a host of other variables,
such as child temperament, developmental issues, support of peer activi-
ties, changes in parenting time or quality based on the post-separation re-
organization of the family, or the various dimensions of stability. (E.
Mavis Hetherington, 1999; E. M. Hetherington & Kelly, 2002). Many of
the factors ignored in such presumptive formulae have been found in
other studies (e.g. Emery and Kelly, Amato) to be important in children’s
adjustment. Nevertheless, some authors (Emery, Otto, and O’Donohue,
2005) even suggest that these formulaic presumptions remain intact even
if parent is known to have a history of depression or substance abuse, un-
less the problem impacts parenting to such a degree that the child would
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be removed by Child Protective Services if the family were intact. (em-
phasis added.) (Emery, Otto, and O’Donohue, 2005.)

PRESUMPTIONS AS A PROBLEM-SOLVING TOOL,
OR TO CREATE SPECIFIC RESULTS

Some presumptions have been enacted for more specific purposes,
such as resolving a perceived problem in the adjudication of child cus-
tody cases. For example, California had established policies favoring
both children’s safety and their continuing relationship with both par-
ents. A perception then developed that some judicial officers were not
applying these presumptions as envisioned by the legislature. Specifi-
cally, some legislators and advocates felt that judicial officers were
placing a higher priority on frequent parent-child contact than on chil-
dren’s safety, or that their view of safety was impacted by their belief in
the importance of frequent and continuing contact. California law was
then modified to establish the presumption of safety as more important
than continuing contact. This modification did not specify a public pol-
icy, since frequency of contact and safety are both established public
policies, but it directed judges to prioritize the issue of safety over that
of continuing contact.

The last several years have seen an increasing trend toward legislative
action in response to individual decisions by appellate courts and even
trial judges (Schnider, 2002). In some areas, such as cases with allega-
tions of child abuse or domestic violence, legislatures have gone beyond
establishing a primary concern for safety to prescribing specific proce-
dures for evaluations or mediation and imposing sharp restrictions on the
discretion that can be exercised by trial judges. These presumptions, in
effect, create “facts” which the judge is required to use, in lieu of actual
evidence, once the prerequisite fact is established. The presumption must
be applied whether or not the underlying assumptions are “true,” sup-
ported by scientific evidence, or consistent with the child’s needs. Barri-
ers to overcome the presumption are often high, and judicial officers may
vary as to the standards they apply in determining whether the evidence
requiring exercise of the presumption has been met.

As the legislature became more involved in giving detailed directions
for resolution of custody cases, political forces become increasingly en-
twined in the process. While many legislators undoubtedly have a sin-
cere desire to protect children, the political process impacts the depth
and quality of information they receive about children’s needs. This in-
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creases the risk that presumptions may be established that are more re-
flective of competing political interests than the product of objective
deliberation and consideration of social science evidence. For example,
as post-Burgess4 relocation cases progressed through the appellate
courts in California, the legislature attempted to pre-empt or restrict fu-
ture court rulings by establishing the Burgess decision as the intent of
the legislature. This occurred despite mounting social science evidence
about stresses caused by relocation, the importance of father involve-
ment in children’s lives, and the multitude of individual characteristics
and circumstances that may determine how any child will respond. Af-
ter the LaMusga5 decision was issued by the California Supreme Court,
attempts were made to pass legislation that would have exalted the pri-
mary custodial parent’s presumptive right to move over any individual
consideration of children’s best interests.6 Conversely, the California
Legislature recently considered legislation that would have established
a presumption of 50-50 custody, absent clear and convincing evidence
that this would be harmful to a child.

Political forces, interest groups, and media coverage of high profile
cases have all contributed to legislation that is more reactive, specific in
its intent, and restrictive of judicial officers’ discretion to consider the
circumstances of the individual child and family.

ILLUSORY ADVANTAGES

Proponents have advanced a number of arguments in support of pre-
sumptions. In this section, we address some of the primary arguments.

Presumptions Reduce Litigation–Or Do They?

Proponents of detailed presumptions often suggest that they will re-
duce custody litigation and children’s exposure to conflict, by providing
“surer, quicker, and more certain results when families break up.”
(Bartlett, 2002; also see Emery et al, 2005). This argument appears to
rest on two premises (1) that the establishment of a presumption will, in
fact, reduce litigation; and (2) that, even if true, this mechanism of deci-
sion-making will result in custody arrangements that benefit children.
Certainly, it is well established that prolonged exposure to parental con-
flict is harmful to children (Johnston & Roseby, 1997; J. B. Kelly, 2000;
J. B. a. E. Kelly, Robert E., 2003; Roseby & Johnston, 1998), and it
stands to reason that prolonged litigation may increase children’s expo-
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sure to conflict. Nevertheless, other mechanisms, such as mandatory me-
diation, have proven effective in reducing the amount of child custody
litigation, without abandoning children’s individual interests in favor of a
predetermined formula. (Emery, Laumann-Billings, Waldron, Sbarra, &
Dillon, 2001)

We have found no controlled studies demonstrating that determina-
tive custody presumptions (i.e. those that prescribe a particular formula
for parenting time) have been effective in reducing child custody litiga-
tion. The majority of separating parents arrive at a parenting plan
through some form of negotiation. This was also the case before the re-
cent movement toward determinative presumptions. While many par-
ents likely negotiate out of a true desire to reach an amicable resolution,
it stands to reason that others agree to settlement out of a conviction that
the “deck is stacked against them” by the existence of legal presump-
tions. It is unknown how many of these settlements provide different
outcomes than would have been achieved if an evaluation had been
conducted or evidence reviewed.

While pre-determined results may reduce custody litigation, predict-
able results do not necessarily equate to support of children’s best inter-
ests. With current social science knowledge, few would argue children’s
best interests’ were met by automatic decisions based on the gender of
parent, or on the presumption that children would be better off in foster
care than with an unwed father. While we have little research about the
period when fathers had preference, more recent research (Sanford L.
Braver & Griffin, 2000; Pleck, 1997) certainly illustrates that perceived
maternal preference has often led to decreased involvement of fathers
and hardship to children.

Even if presumptions were shown to discourage litigation by some
parents, we have seen no evidence that they would reduce litigation in
the 10-15% of cases with the highest level of conflict. These are the
cases that consume a disproportionate amount of court time and re-
sources and likely place the greatest burdens on children. Indeed, it has
been our observation that, in high conflict cases, presumptions merely
shift the focus of conflict to areas not addressed by the presumption, or
to an arena that might influence the court to determine that a specific
presumption has been met or overcome. This may lead to inflation of al-
legations and/or distortion of past history to demonstrate that a particu-
lar parent has spent more time with the child. As even Emery et al
(2005) acknowledge, this may also lead to parents jockeying for posi-
tion by leaving with children, quitting jobs, or fighting to remain in the
martial home, even when a short-term separation might be better for ev-
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eryone involved. This could increase children’s exposure to parental
conflict, which is precisely the outcome that presumption advocates say
they want to avoid. Similarly, presumptions requiring strict 50-50 cus-
tody splits between high conflict parents may simply shift the arena of
conflict to other issues on which, by statute, parents have been given
equal authority. The child may be increasingly impacted, or have im-
portant aspects of life suspended, as parents litigate issues such as
school placement or after-school activities.

All of this suggests that the impact of presumptions on litigation is
much more complex than proponents argue. We know of no studies that
have provided a comparison of litigation rates before and after pre-
sumptions were established. Our own experience suggests that detailed
presumptions may discourage litigation in some cases, but not necessar-
ily to the benefit of the child. In effect, a presumption may prompt set-
tlement due to the existence of the presumption, rather than based on the
child’s individual needs. In other cases, as described above, the pre-
sumption may simply shift the focus or timing of litigation, exposing
the child to just as much parental conflict .

Many parents are also better able to accept an evaluator’s recommen-
dation or decision of the court, if they believe that the evidence regard-
ing their individual cases has been heard and considered, rather than
having decisions made based on generalizations that may not be accu-
rately applied to them (Schepard, 2004, suggests that this even applies
to domestic violence offenders). This may, in turn, have an effect on the
parties’ future ability to co-parent.

Further study would likely be needed to determine the relationships
between child custody presumptions, litigation, parental conflict, the
ability to accept a custody decision and co-parent for the benefit of the
child, and future child adjustment. We do not argue that we know the
exact nature of these relationships, or that our own professional experi-
ence is an accurate reflection of all custody-contesting parents. On the
other hand, since we no data to support the assumption that detailed
child custody presumptions reduce litigation or children’s exposure to
parental conflict in a way which benefits children, it is not responsible
to require trial judges to ignore many other factors (such as qualitative
aspects of parent child relationships) that research suggests are
important to child adjustment.

In our opinion, this issue illustrates the difference between general
parameters for decision-making in child custody cases and specific pre-
sumptions that predetermine outcomes. Where general parameters (e.g.
safety, continuing parent-child contact, stability, etc.) are established to
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guide family law decision-making, these issues can be examined in
light of the individual circumstances and history of the child and family.
As presumptions become more formulaic and determinative, the focus
of decision-making is shifted away from the broad-based factors impor-
tant to child adjustment and onto the specific formulae required by the
presumptions. The individual needs of a child can easily get lost in such
a process.

“Reigning In” UnreasonableJjudges–Or Undermining Good
Decision-Making?

Many proponents of child custody presumptions suggest that they are
needed to control or prevent inappropriate decisions by judicial officers.
These authors suggest that judges have little training in family law or
child development, are ill-equipped to evaluate the qualitative aspects
of parent-child relationships, and get little useful guidance from the
“best interests” standard. They contend that, as a result, judges make
their decisions based on personal biases and values, rather than relevant
psychological research or parameters set by the legislature. Specifi-
cally, it has been argued that judicial officers have been insensitive to
the dynamics of domestic violence and child abuse and the impact of
these issues on children. (This issue will be discussed in greater detail in
a subsequent section.) As a result of their various concerns, proponents
of presumptions suggest that judges be limited to fact-based determina-
tions such as “the shares of past care-taking” engaged in by each parent
(Bartlett, 2002).

This approach is problematic at best, since pre-separation parenting
is not necessarily predictive of post separation parenting. Various fac-
tors, including the post-separation need for both parents to work, rene-
gotiation of parental relationships and adjustments in parental “gate-
keeping” may impact both the amount and quality of time that parents
and children spend together (Emery, 1999; E. M. Hetherington & Kelly,
2003; J. B. Kelly, 2000). Moreover, this proposal also is inconsistent
with the research suggesting that the quality of a parent-child relation-
ship is at least as important as the number of hours that parents and chil-
dren spend together (P. Amato, 2003; P. R. Amato, 1994, Emery and
Kelly, 2005). Thus, the proponents of presumptions are arguing that
much psychological research be ignored, just to make the decision-
making process simpler.

Judicial officers often rely on mental health experts to assist them
with decisions in these difficult cases. Elrod (2002) notes that the use of
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mental health experts in child custody cases increased from approxi-
mately ten percent of cases in the 1960’s to over 30 percent in the
1990’s.While this may partly reflect the increasing complexity of child
custody decisions (i.e. the movement from an automatic gender-based
presumption to a more complex assessment of both parent-child rela-
tionships), it cannot be denied that mental health experts play increas-
ingly prominent and varied roles in child custody cases. Several authors
(Bartlett, 2002; L. R. Greenberg, Martindale, Gould, & Gould-Saltman,
2004; Krauss & Sales, 2000; Shuman & Sales, 1998) have expressed
concern about the quality of mental health expertise provided to judicial
officers, and about the tendency of some mental health professionals to
exceed their roles and applicable knowledge in making recommenda-
tions to the court. Treating professionals may also escalate the family
conflict if they undertake a biased position in the case, abandon profes-
sional objectivity, undertake treatment of a child without attempting to
engage both parents, or exceed their roles and available knowledge by
offering custody recommendations to the Court (Elrod, 2001, 2002; L.
R. Greenberg, Gould, Schnider, Gould-Saltman, & Martindale, 2003;
L. R. Greenberg, Gould, Jonathan W., Gould-Saltman, Dianna, & Stahl,
Philip M., 2001). Concerns have also been expressed about the ability
of judges to differentiate between good and poor quality mental health
services or expert testimony (Bartlett, 2002; Krauss & Sales, 2000;
Shuman, 2002).

Family law judicial officers certainly come with widely varying per-
sonal and professional experiences. Judicial officers, like attorneys and
mental health professionals, may have personal and professional biases
that impact their perceptions of events. Such biases are not limited to
these professionals, of course, and may also become evident in legisla-
tion that arises in response to high profile cases or political pressure.
Wherever it occurs, if a decision-making process involves a high degree
of personal bias, one-sided consideration of the research literature, in-
valid procedures or short-cuts through the family’s individual circum-
stances, it is more likely that the result will be inappropriate decisions
for children and families.

Ultimately, we would argue that the cure for poor decision-making,
to the degree that it exists, is better decision-making. Where training
gaps exist in the preparation of judicial officers or mental health profes-
sionals, the best approach to improving results is to enhance ethical and
training standards for those who can so profoundly impact the lives of
children (Elrod, 2001, 2002; L. R. Greenberg et al., 2004). Also, train-
ing of attorneys and judicial officers should include material on how to
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assess the quality of mental health expertise, as well as effective ques-
tioning or cross-examination of experts. Movements toward improved
training of judicial officers, the recruitment of a specialized family
law judiciary, more effective use of children’s attorneys, specialized
models of court-related treatment, parent coordination and other inter-
vention services, and judicial case management all provide improved
possibilities for management of contested family law cases (Elrod,
2001, 2002; L. R. Greenberg, Gould, Gould-Saltman, & Stahl, 2003; L.
R. Greenberg, Gould, Schnider et al., 2003; Levanas, 2005; Levanas,
Greenberg, Drozd, & Rosen, 2004; Leverrette, Crowe, Wenglensky, &
Dunbar, 1997; Taylor, Greenberg, & Doi Fick, 2004).

Tying the hands of decision-makers merely creates another poor
model for decision-making, as it results from generalizations about
classes of people, parenting patterns and events, without considering
the individual circumstances of children and families. While presump-
tions may create improved results for some children who have been the
subject of poor or uniformed judicial decisions, they also tie the hands
of the increasing number of trained and concerned judicial officers
making decisions about children and families.

THE PROBLEMS WITH PRESUMPTIONS

In the prior sections, we have critically responded to primary argu-
ments that have been advanced to support detailed presumptions in
child custody cases. In this section, we describe some of the problems
with using such presumptions as the basis for decision-making about
children and families.

Labels Don’t Describe Reality–Children and Families Are
Complicated.

One issue that is characteristic of all child custody presumptions is
the attempt to impose relatively simple decision-making rules on com-
plex phenomena. Even those with some sympathy to presumptions
(Bartlett, 2002, Emery et al, 2005; Hetherington, 2005) acknowledge
that they are based on generalizations, and that past generalizations (e.g.
global statements about parenting abilities based on gender or the
child’s age) did not prove to be accurate, fair or helpful to children. Few
scholars, practitioners or legislators currently argue that child custody
decisions should be based on the types generalizations or stereotypes
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used in the past, yet some are arguing for a renewed use of similar deci-
sion-making patterns. The nature of the proposed generalizations may
have changed, but they are no more reflective of the complexity of fami-
lies than has been the case in the past, when generalizations now
recognized as inaccurate were used to direct decisions about families.

Recent years have seen an explosion of research regarding the adjust-
ment of both parents and children following parental separation. A re-
view of the professional literature demonstrates the complexity of
issues contributing to children’s adjustment. Studies with different pop-
ulations, using different methodologies, may yield strikingly different
results. Moreover, where the literature is used in pursuit of a particular
agenda rather than for a truly balanced review, findings may be se-
lected, used, or misused to support a particular viewpoint. (R. Gelles,
Johnston, Pruett, and Kelly, 2005).

Individual children and families may present circumstances that dif-
fer from those found in research studies, and thus caution is needed
when applying any research results to an individual case. Austin (this is-
sue) further describes some of these concerns.

Outcome research generally demonstrates that children adjust most
successfully when they can develop and/or maintain quality relation-
ships with both parents, particularly when they are not placed in the
middle of parental conflict (J. B. Kelly, 2005). Long-term exposure to
parental conflict may cause significant harm to children, who may need
protection or supervised contact when conflict is intractable or a parent
is severely impaired. Such families may also require structured plans
for parental decision-making, as well as parent education and treatment
services for parents and children (P. R. Amato & Gilbreth, 1999; J. B.
Kelly, 1998, 2000, 2001; J. B. a. E. Kelly, Robert E., 2003; Roseby &
Johnston, 1998). When high conflict families are assigned to 50-50 cus-
tody situations without any decision-making structure in place, the re-
sult may be long-term, intractable conflict that has a profound effect on
children’s lives.

Children may be both directly and indirectly impacted by exposure to
parental conflict, domestic violence, changes in family structure and the
economic consequences of parental separation. Deterioration of
parenting quality is common following parental separation, as parents
may be more angry, overwhelmed by situational stressors, less able to
separate their own emotional needs from children’s needs, less affec-
tionate and less effective with discipline and limit setting (Emery, 1999;
E. M. Hetherington & Kelly, 2002; J. B. Kelly, 2005). Disruption of ac-
tivities, routines, parent-child relationships and extended family rela-
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tionships present risk factors for many children. If the child has a
primary custodial parent, the psychological health and parenting prac-
tices of that parent may be of paramount importance (E. M. Hethering-
ton & Kelly, 2002). Alternatively, if there are unhealthy aspects of both
parent-child relationships, the child’s relationship with each parent may
buffer the child from unhealthy aspects of the other parent-child
relationship(J. B. Kelly, 2005).

More fathers are remaining involved with their children after paren-
tal separation than at any other time in our history, and most children
benefit from such involvement (J. B. Kelly & Lamb, 2003; J. B. a. E.
Kelly, Robert E., 2003). While protracted exposure to parental conflict
can have profoundly negative effects on children, children whose par-
ents remain in conflict but avoid involving the children often do as well
as children of lower-conflict parents (Buchanan, Maccoby, &
Dornbusch, 1996; J. B. Kelly, 2000). Moreover, an increasing variety of
program models are available for allowing children to have relation-
ships with both parents while reducing their exposure to conflict (Elrod,
2001; L. R. Greenberg, Gould, Schnider et al., 2003; J. B. Kelly, 2001).
Of course, issues such as family resources, emotional disturbance in
parents, and other situational factors may determine whether these
interventions can be successful for particular families.

The relationships among these variables, and their impact on chil-
dren, are extraordinarily complex (P. R. Amato & Gilbreth, 1999;
Bauserman, 2002; E. Mavis Hetherington, 1999; E. M. Hetherington &
Kelly, 2003; J. B. Kelly and Emery, Robert E., 2003; King & Heard,
1999). A true understanding of the issues requires an appreciation of
that complexity and balanced consideration of research supporting a va-
riety of perspectives. Advocates of generalized solutions often argue
that the research purely supports selected global solutions for children,
failing to acknowledge the variations that may make different studies
applicable to children in different situations (R. Gelles, Johnston,
Pruett, and Kelly, 2005).

The complexity of the research, and the inapplicability of simple so-
lutions, can be demonstrated by an examination of three of the most
controversial areas addressed by child custody preferences: domestic
violence, relocation and children’s preferences.

Domestic Violence

There is widespread agreement that exposure to domestic violence
can be harmful to children, presenting risks in terms of both parenting
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quality and the child’s short and long term development. (Ayoub,
Deutsch, & Maraganore, 1999; Dawud-Noursi, Lamb, & Sternberg,
1998; Levendosky & Graham-Bermann, 2000; Sternberg, Lamb, &
Dawud-Noursi, 1998a). Here, however, much of the unanimity ends.

Some of the early research on domestic violence was conducted by
focusing on women and children residing in battered women’s shelters.
These women were often fleeing severely violent relationships, in
which the dynamics of conflicted divorce were often not a factor and the
primary focus was on female victims of men exhibiting a pattern of con-
trolling and violent behavior (Austin, 2001; Graham-Bermann, 1998).
In subsequent years, definitions of domestic violence have evolved,
such that the focus is increasingly on a pattern of coercive conduct by
one partner, aimed at controlling the behavior of the other (Greenberg,
Drozd & Gonzalez, 2005).

Application of this research is also complicated by the manner in
which domestic violence is defined, both in the research and in the stat-
utes governing child custody decisions. These definitions can be widely
variable.7 In some states, a showing of physical injury or a criminal con-
viction is necessary, while other states have adopted much broader defi-
nitions.8 While the research broadly supports the proposition that
children are harmed and endangered by exposure to violence, stalking,
threatening or intrusive/controlling parenting, the associations are less
clear between children’s distress and some of the other behaviors that
some states, and some scholars, now define as domestic violence. As-
sessment of these issues is also complicated by evidence of the harmful
effects on children exposed to high levels of parental conflict. (Johnston
& Roseby, 1997; Roseby & Johnston, 1997).

Disagreement also exists about the characteristics of violence be-
tween parents. For example, while there is general agreement that
women are more likely to be seriously injured by men than the reverse,
some studies indicate that large numbers of respondents in violent rela-
tionships reported incidents that were bi-directional and did not result in
serious injury (Kwong, Bartholomew, & Dutton, 1999). Several authors
have identified subtypes of domestic violence events, and have empha-
sized the importance of differential assessment for making appropriate
assessments, recommendations for child custody, and treatment recom-
mendations (Johnson & Ferraro, 2000; Johnston & Campbell, 1993).
Other authors (Bancroft & Silverman, 2002) strongly dispute that any
subtypes exist which may be relevant to risk assessment, custody deci-
sions and treatment planning. This may pose particular concerns when a
violent incident is an outgrowth of high conflict dynamics, rather than
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preceding the separation. The increasing number of domestic violence
allegations in custody conflicts (Elrod, 2001), adds to the complexity of
the assessment problem.

None of this is intended to deny the serious risks to children from ex-
posure to conflict and violence, nor the importance of prioritizing chil-
dren’s safety over other factors in determining parenting plans. The
validity of these concepts varies according to how important terms such
as domestic violence, high conflict and safety are defined, and how
closely those definitions, and the circumstances of the case, approxi-
mate those used in the research cited to support them. Specifically, re-
search conducted on known victims of physical violence may be
relevant when the statutory requirements, or facts of the case are similar
to the circumstances of the study. On the other hand, one must use much
greater caution in applying such research to an allegation that a coffee
cup was destroyed or that one parent feels “harassed” by the other.
Moreover, recent research has highlighted a number of factors that may
contribute to the impact of family violence on children-, including the
nature of events experienced, ongoing parental conflict, children’s in-
nate resources/resilience, mental health of the parents, external support,
systemic stressors, and access to treatment (Austin, 2001; Ayoub et al.,
1999; Dawud-Noursi et al., 1998; Sternberg, Lamb, & Dawud-Noursi,
1998b). All of these issues may be relevant to devising the best plan for
children and families.

Various authors have proposed complex models for assessing allega-
tions of domestic violence, arriving at custody decisions and devising
treatment interventions. These approaches are based on considering a
broad range of the research on these issues (Austin, 2001; L. R.
Greenberg, Drozd, & Gonzalez, 2005; L. R. Greenberg, Gould, Schnider et
al., 2003; Levanas et al., 2004, Dalton and Olesen, 2004). Such complexity
is rarely reflected in the position statements of advocacy groups, press ac-
counts of high profile cases, or other highly public political processes.
While the research demands a complex, individualized approach, inter-
est groups may demand simple or more sweeping responses. In such a
highly charged context, interventions as basic as requiring treatment for
victimized parents may be recast as blaming the parent rather than pro-
moting a mentally healthy environment for the child. Given the high
stakes involved in protecting a child’s safety and the strains on family
court resources, simple rules may be particularly appealing to deci-
sion-makers but not as effective or helpful to children.
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Relocation.

As other authors in this volume have noted, relocation is one of the
most difficult problems that family courts face. As Elrod (this issue)
noted, relocation cases often involve losses for everyone involved.
Even in cases where differences have previously been resolved through
negotiation, conflict can rapidly escalate when one parent perceives a
threat to his/her relationship with the child due to the proposed reloca-
tion, and the other perceives a threat to his/her autonomy and ability to
travel if the relocation is denied. As in many high conflict cases, chil-
dren’s independent needs can rapidly be overwhelmed by each parent’s
attempt to pursue his or her own interests.

As Elrod also observed, relocation cases often invoke an irreconcil-
able conflict between fundamental rights and issues, e.g., the right of a
parent to travel, the right of a parent to care for his or her child and, most
importantly, children’s needs. The perception that requests to relocate
are more frequent among custodial mothers has led to disputes about re-
location law being expressed against the heated political backdrop of in-
terest group and gender politics. In the process, psychological research
has been selectively cited, extrapolated, and attacked with a level of vit-
riol that is relatively uncommon in the professional psychological liter-
ature. As the trend is toward individual assessment of a child’s best
interests in contested relocation cases, it is useful for all consumers of
the research to have a general understanding of the complexity of the
issues, and of what we do and do not know about children’s adjustment.

It would be difficult, if not impossible, to conduct fully controlled
studies of children’s adjustment following a contested relocation case.
Such a study would raise serious ethical concerns, as it would require
that children be randomly assigned to conditions of relocation or
non-relocation and matched based on any number of characteristics that
may complicate the outcome in any particular case. As in many types of
cases involving real families in actual distress, researchers are limited to
those methods that can provide information without increasing risks to
the families and children being studied. These methods include surveys
and questionnaires, comparing outcome measures in naturally occur-
ring comparison groups, applying research from related areas of study,
and in-depth case studies. Each of these methods has limitations, and,
for this reason, mental health experts must consider (and convey to the
Court) the reasons that particular results are or are not applicable to the
case at issue. Amato has provided a useful analysis of the different types
of research on divorce, and the information that each can contribute to
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our understanding of children’s outcomes (P. Amato, 2003). Unfortu-
nately, when the environment discussing these issues becomes politi-
cized, advocates may focus on attacking the weaknesses of research
supporting opposing viewpoints, rather than assessing the data to find
the results that are most relevant to the individual child at issue. Stahl
(this issue) provides an extensive discussion of how such biases enter
into discussions and consideration of relocation cases.

Austin (this issue) has presented a critical analysis of research and
opinion literature on the impact of relocation on children of divorce. As
he discusses, the research on relocation is only one special aspect of re-
search related to the effects of parental separation on children. Our pur-
pose here is not to exhaustively review this research, but rather to
highlight core concepts and findings, many drawn from related areas of
psychological study and both sides of the relocation debate. Any of
these concepts can be selectively cited to support the interests of one ad-
vocacy group over the other. To produce the best results for children
and families, however, research findings must be discriminatingly
applied to the facts of a specific case.

The first and rather obvious concept is that relocation may be stress-
ful to both children and adults. Relocation requires children to adjust to
new surroundings, adapt to new schools and establish friendships and
connections to the community. When the relocation follows parental
separation, children may need to adjust to profoundly changed relation-
ships with the left-behind parent and extended family, as well as peer
networks and other activities in the community of origin. Visitation
structures that require the child to spend full summers or vacations in
another community may also cause stresses or interrupt peer activities
in the new community. Even the proposal to relocate may substantially
increase conflict between parents (Elrod, 2002, and Elrod, in press), as
one faces the possibility of profound change in his/her relationship with
the child. Of course, these disadvantages may be overcome by improve-
ments in economic circumstances or other opportunities, reduced expo-
sure to the parental conflict or an abusive parent, support from family
members in the new community, and the improved mental health or
happiness of the parent who was permitted to relocate with the child and
pursue other goals or opportunities.

Relocation also occurs against the backdrop of children’s develop-
mental stages, capabilities, and the skills they must develop at various
ages in order to achieve a healthy adjustment. As Kelly and Lamb
(2003) and Austin (this issue) note, relocation may pose particular risks
to young children, as they are least able to maintain an image of the dis-
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tant parent and participate in long-distance communication such as
email and telephone contacts. The development of close parent-child re-
lationships takes place across a variety of activities and responsibilities,
ranging from intimate care-taking responsibilities to involvement in
homework, assisting children with decision-making skills, and provid-
ing the developmental experiences that allow children to grow and ma-
ture. While Wallerstein (2003) and others have presented case studies
(particularly involving older children) in which children have been able
to maintain close long-distance relationships with parents, other re-
searchers present data suggesting that relocation risks significant dis-
ruption of parent-child relationships and distress to children who are
separated from a parent (Stanford L. Braver, Ellman, & Fabricius, 2003;
Fabricius, 2003; Fabricius & Braver, in press).

It is likely that each of these outcomes occurs in some children. A
new study also suggests that supportive relationships with grandparents
may be important to children’s adjustment after divorce, and that chil-
dren’s assessment of these relationships does not always coincide with
what their parents think of them (Lussier, Deater-Deckard, Dunn, &
Davies, 2002). This factor might weigh either in favor or against a par-
ent’s desire to relocate, depending on the quality of the grandpar-
ent-grandchild relationships and how those relationships would be
affected by the proposed relocation.

As several authors have noted, relocation cases often involve forced
choices between alternatives that create risks to children whether or not
the relocation is permitted. As Austin (this issue) and others have noted,
decisions in some cases may ultimately have to be directed toward risk
mitigation and harm reduction, rather than producing the “best” out-
come. The literature suggests that relevant factors include the child’s
age, the level of parental conflict, available resources for maintaining
both parent-child relationships, each parent’s willingness to support the
other parent-child relationship, the child’s activities and peer involve-
ments, and a host of other individual variables. Best-interests analyses,
rather than generalized presumptions, are more likely to be consistent
with complex research findings and the individual needs of children and
families.

Children’s Preferences

Recent years have seen an increasing trend toward asking courts to
consider children’s preferences in child custody decisions. Most states
include some consideration of children’s preferences in their standards
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for child custody decisions, while a few states have established a
rebuttable presumption that children’s preferences should be control-
ling after a certain age.9 In addition, children’s preferences often repre-
sent a component in other presumptions, as they are listed among the
issues to be considered in determinations about relocation, parenting
schedules and other issues. Thus, assumptions about children’s state-
ments and decision-making ability may exert a pervasive, and often un-
recognized, influence on child custody decisions-including the
application of other presumptions.

Like most of the issues discussed in this section, the emphasis on
considering children’s preferences is based on a commonly accepted
premise-i.e., that the thoughts and feelings of children are important and
should be considered in reaching decisions about parenting plans. After
decades in which children’s needs were completely subordinate to the
interests of parents, recent years have seen an increasing trend toward
valuing and considering the independent needs and concerns of children
(Crossman, Powell, Principe, & Ceci, 2002).

Most professionals also accept the fact that not all of children’s state-
ments are equally valid, and that poor interviewing can lead to invalid
statements and misinterpretation of children’s needs. In recent years,
there has been an explosion of increasingly sophisticated research and
professional literature about valid methods of child interviewing and
the appropriate interpretation of children’s statements and behavior.
While much of this research began around the issues of assessing alle-
gations of child sexual abuse, children’s responses have been studied in
a wide variety of situations both related and unrelated to allegations of
abuse.

Much of the relevant research has been summarized elsewhere
(Crossman, Powell, Principe, & Ceci, 2002; Kuehnle, Greenberg, &
Gottlieb, 2004; Lamb, Sternberg, & Esplin, 2000; Lamb, Sternberg,
Esplin, Hershkowitz, & et al., 1997; Leichtman & Ceci, 1995; Pezdek,
Finger, & Hodge, 1997) and a comprehensive review is beyond the
scope of this paper. For the purpose of our commentary here, it is suffi-
cient to note the broad areas of agreement and controversy regarding
children’s preferences and interview data.

As is evidenced by the summary above, appropriate consideration of
children’s data involves a delicate balance of careful interviewing by
trained professions, considering multiple interpretations of children’s
behavior, asking questions that allow the interviewer to gain some
knowledge of the whole child (rather than just the child’s “position” on
a contested issue), appreciation of developmental patterns, and an un-
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derstanding of the family factors that may give rise to reasoned prefer-
ences, healthy or unhealthy problem solving, or a child “caving in” to
pressure from a needy or angry parent. The literature overwhelmingly
argues for a multidimensional approach to listening to children.

Unfortunately, as children’s preferences have been incorporated into
other presumptions, the responses to children’s data have often become
politicized and subsumed into larger battles between adult interest
groups. Some authors are now using adult-like discussions of children’s
“rights” to advocate that children be given control over major parenting
decisions-including decisions about parenting plans, contact with par-
ents and extended family, and involvement in medical treatment or psy-
chotherapy. This contrasts with more midrange approaches (Elrod,
2005; L. R. Greenberg, Gould, Gould-Saltman et al., 2003; L. R.
Greenberg, Gould, Schnider et al., 2003; J. B. Kelly, 2000, 2005) rec-
ommending that children’s information, feelings and perceptions be
considered, with weight assigned based on the child’s age, abilities,
functioning level, coping skills, family dynamics, and a variety of other
individual factors. Those who argue for a more nuanced approach to
children’s data have been accused of being unconcerned about chil-
dren’s feelings, taking children’s safety lightly, or “forcing” children
into activities, relationships, or treatment against the child’s wishes
(Walker, Brantley, & Rigsbee, 2004).

Even without the politicized environment, responses to children’s
data can be emotionally loaded. Responsible adults feel a need to re-
spond to children and, in the case of allegations of violence or abuse, to
protect them (Levanas et al, 2004). Children at certain ages (e.g. early
adolescents) may also have an emphatic style in expressing their opin-
ions on any subject, which increases the pressure on adults to respond.
The judicial officer or mental health professional who does not have (or
take) the time to interview the child on issues outside the parental con-
flict may never learn that the adolescent is equally emphatic on any
number of subjects, where a lack of judgment in their opinions may be
more apparent. Conversely, some children are able to arrive at effective
perceptions or problem solving on issues relevant to their daily lives
(e.g., the pros and cons of particular extracurricular activities), but are
ill-equipped or emotionally unprepared to express opinions on the ma-
jor issues in the custody conflict. Such children may become over-
whelmed and/or inappropriately emphatic, one-sided and lacking in
developmentally expected characteristics when questioned about
contested issues in the parental conflict.
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Children’s expressed preferences may reflect any combination of
reasoned opinions or perceptions, unhealthy problem solving, or exter-
nal influence on the child’s perceptions and statements. Careful, bal-
anced, and broad-based interviewing may reveal information that can
meaningfully contribute to the evaluator’s recommendations or the
court’s decisions. Conversely, interviewing that exclusively focuses on
the adults’ contested issues may lead to distorted data and interpreta-
tion. The combination of demands on court resources and a highly
charged political context may make it difficult to arrive at such a con-
textual understanding of children’s statements. It may also result in
overwhelming pressure on children to express “positions” that adults
believe are likely to sway the court.

It is useful to place these issues in the context of normal and expected
patterns in children’s development, as well as typical responses to chil-
dren’s statements in intact and lower-conflict families. A number of au-
thors (including some who have been attacked as not listening to
children) have emphasized the importance of children and adolescents
having input into decisions about their daily routines and parenting
plans (Dunn, Davies, O’Connor, & Sturgess, 2001; J. B. Kelly, 2000,
2005). As Kelly (2000, 2005) has pointed out, most children know the
difference between having input into decisions and being burdened with
the responsibility for adult decisions that they may be unprepared to
make, and which may subject them to undue emotional burdens. The
first author of this paper commonly conducts informal polls of training
participants to assess how many of them commonly allow their children
to make unfettered decisions about academic programs, major medical
decisions, or attending family events. The results of these unscientific
explorations, as well as the professional literature, suggest that most
parents commonly serve as gatekeepers for considering their children’s
preferences.

Allowing children to be involved in decision-making increases their
perception of being heard and considered. Such a process also allows
the parent to consider children’s reasoned preferences, and provides an
opportunity for the parent to engage the child in critical thinking, con-
sideration of alternatives, and effective problem solving (Dunn et al.,
2001; Lussier et al., 2002). At the same time, maintenance of final adult
authority allows the adult’s (usually) more reasoned judgment to pre-
vail, balances children’s input with consideration of broader family is-
sues, and helps children to master the coping skills they need to develop
successfully.
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This process is also consistent with the professional literature, which
indicates that most children have better outcomes when they are ex-
posed to authoritative parenting and achieve more successful adjust-
ment when they learn to resolve problems by active engagement with
others rather than by simply avoiding a stressful situation (Fields &
Prinz, 1997; E. Mavis Hetherington, 1999; E. M. Hetherington & Kelly,
2002). Thus, the child who is having difficulty with a parent may benefit
more, both in short and long-term development, by engaging in a thera-
peutic process designed to address the issues rather than cementing the
problems by avoiding contact with the parent (L. R. Greenberg, Gould,
Gould-Saltman et al., 2003; L. R. Greenberg, Gould, Schnider et al.,
2003; Johnston, Walters, & Friedlander, 2001; J. B. Kelly, 2001, 2002).
Even children who have been exposed to violence or abuse may ulti-
mately achieve better adjustment if they have an opportunity to resolve
their feelings in a safe and protected environment with the parent in-
volved (Chaffin, Wherry, & Dykman, 1997; L. R. Greenberg et al.,
2005; Levanas et al., 2004).

Children’s statements and expressed preferences, particularly when
stated in emphatic or global terms, may be a tempting “tie breaker”
when difficult decisions arise. This is a particular danger in that chil-
dren’s statements, and adults’ assumptions regarding them, may carry
an unrecognized influence as components of decision-making regard-
ing other child custody presumptions. Certainly, we believe that chil-
dren’s feelings, perceptions and experiences should be strongly
considered when decisions are being made about their lives, and the lit-
erature suggests that they adjust better when their voices are heard
(Crossman et al., 2002; Dunn et al., 2001). Overall, however, both re-
search and common experience argue against global, age-based or
“bright line” presumptions about children’s statements and expressed
preferences. Moreover, available social science argues for scientifically
informed interviews and caution in how children’s statements are used
to support or rebut other presumptions.

Problems with Politicizing Social Science

Social advocacy has long been an effective force in promoting politi-
cal change. For example, years of denial and minimization about the ef-
fects of domestic violence, combined with movements advancing
women’s rights, led to legislative changes placing a greater emphasis on
children’s safety. Social science research played a role in those changes.
At the same time, as described above, concerns have been raised about
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the applicability of earlier studies to different populations or expanded
definitions of domestic violence. Few would argue for a return to the
“bad old days” in which the seriousness of child abuse or domestic vio-
lence was denied. As noted above, however, similar concerns can be
raised about the social science research in a variety of other areas, used
by interest groups all over the political spectrum.

Political debates, as well as journalistic coverage, tend to be painted
in broad strokes. Advocates often select those research results-or parts
of research results-that they believe most strongly support their posi-
tions and desires regarding the legislation or court case, ignoring or
minimizing the limitations in a supportive study or the contributions of
research supporting a different view (Stahl, this issue).While psycholo-
gists have an ethical obligation to articulate the limitations in data they
present (American Psychological Association, 2002; Ceci &
Hembrooke, 1998; Gould & Stahl, 2000; L. R. Greenberg et al., 2004),
attorneys have an obligation to highlight that data most favorable to the
client’s case. Moreover, unrecognized bias may play a role in how pro-
fessionals select the research they review. While no professional has the
time to read everything, objective consideration of the research requires
balanced consideration of literature supporting a variety of perspec-
tives. The well-informed attorney (or the attorney assisted by a well-in-
formed expert) may be able to effectively cross-examine an opposing
expert who presents a one-sided review of the psychological literature.
Such opportunities are less likely to exist in advocacy-driven attempts
to rewrite the law.

Many legislators are genuinely concerned about children, and may be
impacted by high-profile cases or disturbing results in individual cases.
By the very nature of their function, legislatures craft broad, generalized
solutions. Moreover, the vocabulary used to describe a bill may hide im-
portant facts about its provisions. For example, a recently introduced
bill in California was represented by proponents as a “shared parenting”
bill, when it in fact would have gone a great deal further-requiring a
strong presumption (rebuttable only by clear and convincing evidence)
that a 50-50 custody arrangement was best for children. As noted above,
while there is considerable research support for the benefits of having
both parents constructively involved in children’s lives (P. R. Amato &
Gilbreth, 1999; J. B. Kelly, 2000), we have seen no scholarly support
for a near-blanket presumption that 50-50 custody arrangement is in
children’s best interests.

It is sometimes suggested that legislation about child-custody pre-
sumptions is advanced by mothers’-rights or fathers’-rights groups in
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response to the perception of legislative gains by parents of the other
gender. Some of the legislation is also intended to advance truly noble
policy goals, such as protecting children. Even the most well-inten-
tioned policy goal, however, rarely achieves good results if it is ad-
vanced by poorly conducted, selectively represented or distorted social
science.

Not all research is of equal quality, and refinements in research de-
sign have allowed us to gain an increased understanding of the com-
plexity of children’s reactions and outcomes. It is also in the nature of
science-and social science-that it rarely stands still. In the 1980’s, for
example, concern about allegations of abused children led to slogans
such as “believe the children”-with the attendant implications that those
who were concerned about suggestibility didn’t listen to children-while
other organizations described “victims” of child abuse laws. Both
groups had compelling case examples to support their generalized opin-
ions about the believability of children’s statements. In the ensuing
quarter-century, increasingly sophisticated studies have illustrated the
complex strengths and weaknesses of both child and adult memories, as
well as the types of interview conditions most likely to yield valid or
distorted information. Each of these studies has strengths and weak-
nesses, and responsible authors articulate the both the applicability and
limitations of their results. No study, however, can fully account for the
individual differences that a judge can hear when he or she considers
evidence.

Unintended Consequences and the Importance of Fairness

Detailed presumptions also impact perceptions of fairness in the judi-
cial system, since decisions are based on generalizations about classes
of parents and children rather than individual examination of evidence.
It is our opinion that where general parameters or child custody pre-
sumptions are established, those presumptions need to address signifi-
cant issues and be supportable based on a broad-based, thorough and
balanced consideration of social science research. Presumptions are, by
their very nature, short cuts, which reduce the need-and opportunity to
present-actual evidence regarding an individual case. As presumptions
multiply and become more restrictive or detailed, the result is reduced
discretion for the judicial officer and more restricted opportunities for a
parent to present his/her case. It stands to reason that custody decisions
that are more formulaic and presumption-driven will leave litigants
feeling that their individual circumstances have not been heard or con-
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sidered. This result may have real consequences, including increased
litigation, decreased post-decision involvement by the “losing” parent,
and decreased compliance with court orders. The limited social science
available suggests that even domestic violence offenders are more
likely to comply with court orders if they believe that the process lead-
ing to those orders has been reasonably balanced and fair (Schepard,
2004). Thus, it seems reasonable to suspect this dynamic would also
operate–perhaps to an even greater degree–in cases that do not involve
allegations of violence.

SO WHAT DO WE SUGGEST?

Complexity Is More Difficult, But it Is Also Real

The first step to solving any problem is to recognize and acknowl-
edge its existence. Increasing divorce rates and the escalating caseloads
in family courts have created real strains on court resources. High per-
centages of litigants are unrepresented, and even more are unable to af-
ford the comprehensive evaluations, expert testimony and presentation
of evidence that lead to truly individualized decisions. Parent coordina-
tion and expert-level treatment may be valuable to many families, but
relatively few have the resources to afford them. Conciliation court ser-
vices are also overstretched, limiting the publicly funded services that
can be made available to families.

In this context, formulaic custody presumptions present an appeal-
ing, if illusory, solution. Instead of considering qualitative aspects of
parenting, the court need only count the hours that a parent has report-
edly spent with a child (Bartlett, 2002). Instead of considering the com-
plex impact of a proposed relocation on the child, the Court need only
assign the label “primary caretaker” to one parent and the rest of the de-
cisions follow. Instead of considering the subtypes of domestic violence
and the varying impact on parent-child relationships, the court need
only determine that violence has occurred and assign blame. Instead of
determining when conflict is sufficiently high to make 50-50 custody
unworkable, the court need only determine if the “clear and convincing”
threshold has been met to provide a different parenting plan. By propos-
ing a formulaic outcome, presumptions also present the short-term
promise-although quite possibly, not the reality-of cost savings in an
over-stressed system.
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The illusion of a solution is not an actual solution. While presump-
tions have continued to multiply, judicial caseloads have not decreased.
The available evidence suggests that compliance with court orders is ac-
tually more likely when a parent has had the chance to present evidence
(Schepard, 2004) or perceives the Court process as fair. Moreover, re-
search on the impacts of divorce suggest that children are at risk for any
number of psychological difficulties that may affect them, their future
family relationships, and their functioning in society (Ackil & Zaragoza,
1995; P. Amato, 2003; P. R. Amato, 1994; E. M. Hetherington & Kelly,
2002; J. B. Kelly, 2000, 2002, 2005). The fact that these longer-term out-
comes are more difficult to measure doesn’t make their costs to society
any less real. In our view, the first step to solving these problems is to rec-
ognize the fact that detailed child custody presumptions are unlikely to
provide effective solutions.

Let Judges Be Judges

The cornerstone of our family law system is an independent judicial
officer providing an individualized consideration of evidence regarding
children’s best interests. While not every judicial officer is equally qual-
ified or interested in family law, many committed judicial officers have
accepted or kept family law assignments out of a genuine desire to make
a difference in the lives of children. In some jurisdictions, an increased
appreciation of the need for training and the importance of family law
cases has led to greater interdisciplinary cooperation and more training
resources being provided to the family law judiciary (e.g. California
Rules of Court, Rule 5.30).

There is no generalized rule that can substitute for the judicial offi-
cer’s consideration of individual differences and family circumstances.
In the words of Justice White10,

Procedure by presumption is always cheaper and easier . . . than in-
dividualized determination. But when . . . the procedure forecloses
the determinative issues of competence and care, when it explic-
itly disdains present realities in deference to past formalities, it
needlessly risks running roughshod over the important interests of
both parent and child.

Presumptions may shift the focus of controversy, but they do not
eliminate it. Ultimately, the outcome of many cases will rest in the
hands of a judicial officer doing his/her best to apply the law fairly and
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make decisions that support children’s needs. Our informal experience
suggests that many judges took the bench out of a sincere desire to serve
the law and make a positive difference in people’s lives. As noted
above, our view is that the best cure for poor outcomes is to provide
judges and families with the tools for effective decision-making. This
may include access to mental health expertise, resources for judicial
case management and, fundamentally, respect for the vital role these
judges play in the lives of the children who come before them. To the
degree that we restrict judges’ ability to consider evidence and make in-
dividual decisions, we risk losing the best judicial officers from this
vital area of the law.

Make Children a Priority

It is obvious that many of our suggested solutions would require that
more resources be made available to the family courts and related ser-
vices. Unified family courts, parent education, special master/parent co-
ordination, and mental health treatment require expenditure of
resources that are not currently available to most family courts. These
services, while costly, are likely to offer substantial savings over the
massive costs of prolonged family conflict and allowing children’s
needs to go unmet.

Our rather idealistic suggestion is that true resolution of these prob-
lems will require that funding be reallocated to make children a priority.
Decisions regarding children’s lives must be given a higher priority
than disputes over car accidents, property damage, or most other areas
of civil law. Judicial resources should be allocated in support of how
high the stakes become every time a child’s life is before the Court.
There is no substitute for considering children’s custody thoroughly and
deliberately, and we believe our children deserve nothing less.

Ultimately, our society will need to decide if it values children
enough to expend the resources necessary to truly protect them. We do
not propose to have the solution to every problem. We believe that the
best solutions will likely emerge through continued research and inter-
disciplinary cooperation, applying the different skills of judges, attor-
neys and mental health professionals to protecting families and
assisting them through the crisis of parental separation. As a first step,
we believe it essential to recognize that there are no easy, simple, cheap,
or short cut solutions that will truly support children’s needs. Most chil-
dren will continue to be best served by arrangements negotiated be-
tween their parents, particularly if sufficient supportive services are
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available to promote parental cooperation. Those minority of severely
impaired or high conflict families who remain will place the most vul-
nerable children in the hands of our judicial system. Ultimately, the cost
of providing resources for these children is likely to be far less than the
long-term implications of failing to do so.

NOTES

1. California Family Code, Section 3020.
2. California Family Code, Section 7611.
3. California Family Code, Section 3111.
4. The California Supreme Court, in the case, In re Marriage of Burgess (1996) 13

Cal.4th 25, 51 Cal.Rptr.2d 444, 913 P.2d 473, held that after a parent has obtained a
judgment which awards him or her sole legal custody (in fact) that parent has the right
to change the residence of the child (per Family Code, Sec. 7501). The only limitation
on this right is if the move is in bad faith or will cause detriment to the child.

5. In the case, In re the Marriage of La Musga (2004) 32 Cal.4th 1072, 12
Cal.Rptr.3d 356, 88 P.3d 81, the California Supreme Court, while affirming the Bur-
gess decision, appeared to make it easier to prove detriment to the child by overruling
Court of Appeal decisions limiting the factors trial courts could consider as constitut-
ing detriment to the child. The general perception is that La Musga will make it easier
to successfully oppose the relocation with the child.

6. California Assembly Bill 721.
7. See, ABA Child Custody Pro Bono Project, http://www.abanet.org/legal ser-

vices/probono/childcustody/domestic_violence_chart1.pdf
8. For example, California Family Code, Section 3044 states that “a person has

‘perpetrated domestic violence’ when he or she is found by the court to have intention-
ally or recklessly caused or attempted to cause bodily injury, or sexual assault, or to
have placed a person in reasonable apprehension of imminent serious bodily injury to
that person or to another, or to have engaged in any behavior involving, but not limited
to, threatening, striking, harassing, destroying personal property or disturbing the
peace of another, for which a court may issue an ex parte order pursuant to Section
6320 to protect the other party seeking custody of the child or to protect the child and
the child’s siblings.”

9. See: ABA Pro Bono Child Custody Project, http://www.abanet.org/legal services/
probono/childcustody.htm for a comparison of these provisions among jurisdictions.

10. Stanley v. Illinois, 405 U.S. 645 (1972) .
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